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I. IDENTITY OF PETITIONER 

Fitness International, LLC ("Fitness" or "Tenant") 

respectfully asks this Court to accept review of a narrow but 

important issue concerning the Court of Appeals' decision 

terminating review designated in Part II of this petition. 

II. COURT OF APPEALS DECISION 

Tenant seeks review of a discreet but key question 

concerning the March 25, 2024 unpublished decision of the 

Court of Appeals, Division I, ("Decision"), which affirmed the 

trial court's order denying Tenant's motion for partial summary 

judgment and granting summary judgment in favor of 

respondents 135th and Aurora, LLC ("Aurora Landlord") and 

3922 SW Alaska, LLC ("Alaska Landlord") (collectively, 

"Landlords"). A copy of the Decision is in the Appendix at 

Appendix A. 

III. ISSUE PRESENTED FOR REVIEW 

1. Whether this Court should accept review of the 

Decision under RAP 13 .4(b )( 4 ), because review provides an 
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opportunity for this Court to modernize application of equitable 

doctrines, including adoption of Restatement (Second) of 

Contracts§§ 269, 270, and 272 ( 1981 ), which concern temporary 

frustration of purpose, the adoption of which will properly equip 

Washington courts with a full set of tools to answer continued 

questions due to the COVID-19 global pandemic ("COVID-19 

Pandemic") and likely future challenges based on any new global 

pandemic or, for example, inevitable disruptions as a result of 

climate change. 

IV. STATEMENT OF THE CASE 

A. The Leases Concern Operation of Health Clubs. 

Tenant is a nationwide operator of indoor health clubs and 

fitness centers. CP 255 �3. 

This case, which was consolidated from two separate 

lawsuits below, arises from two distinct, but (in relevant part) 

substantively identical lease agreements. 

Specifically, Tenant and Aurora Landlord are parties to a 

Retail Lease ("Aurora Lease") concerning property located at 
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13244 Aurora Avenue North in Seattle ("Aurora Premises"). 

CP 413. Likewise, Tenant and Alaska Landlord are parties to a 

Retail Lease ("Alaska Lease") concerning property located at 

3900 SW Alaska Street in Seattle ("Alaska Premises"). CP 602. 

The Aurora and Alaska Leases and Aurora and Alaska Premises 

are collectively referred to herein as the "Leases" and 

"Premises." 

The Leases are anything but garden-variety leases that 

happen to concern use of space for fitness center purposes. 

Rather, from their inception, the Leases were directed towards 

one and only one purpose: construction and operation of indoor 

health clubs and fitness facilities on each Premises. 

For example, the architectural plans for the Aurora 

Premises appended into the Aurora Lease depict what 1s 

obviously a health club and fitness facility, including a 

basketball/sports court and areas for fitness equipment: 
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Aerobics 

Second Floor Plan 

First Floor Pl;1n 

CP483. 

Similarly, the architectm·al plans for the Alaska Premises 

appended into the Alaska Lease depict what is clearly a health 

club and fitness facility, inducting a swimming pool, 
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basketball/sports court, locker rooms, and areas for fitness 

equipment: 

Q) 

Q) 
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Landlords do not dispute that the mutual intent of the 

Leases is the construction and operation of a health club and 

fitness facility. For example, Landlords admit that the Aurora 

Lease was executed "[i]n May 2005" and that "[a]fter entering 

into the lease, [Tenant] occupied and commenced operating a 
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fitness center at the leased premises on December 31, 2007." 

CP 409 iP (emphasis added). In other words, it took over two 

years for the construction of a health club at the Aurora Premises. 

Similarly, Landlords admit that the Alaska Lease was 

executed "[i]n June 2012" and that "[a]fter entering into the 

lease, [Tenant] occupied and commenced operating a fitness 

center at the leased premises on May 15, 2015." CP 409 ,r4 

(emphasis added). That is to say, it took nearly three years for 

the construction of a health club at the Alaska Premises. 

Thus, at the most basic level, the purpose of the Leases is 

for Tenant to pay rent to Landlords for the right to use the 

Premises for the operation of Tenant's health clubs. See CP 415 

(Aurora Lease)§ 1.9 ("The 'Initial Uses' of the Premises shall be 

for the operation of a health club and fitness facility ... "); CP 613 

(Alaska Lease) § 1.9 ("The 'Primary Uses' of the Premises shall 

be for the operation of a health club and fitness facility ... "). 

Landlords demised each Premises to Tenant for such right 

to use and in exchange Tenant pays rent. See CP 417 (Aurora 
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Lease) §2.1 ("In consideration of the rents agreed to be paid and 

of the covenants and agreements made by the respective parties 

hereto, Landlord demises and leases to Tenant and Tenant hereby 

leases from Landlord the Premises ... "); CP 616 (Alaska Lease) 

§2.1 (same). As Tenant only receives the benefit of its bargain 

if it can use the Premises ( as it must have access and use of the 

Premises in order to provide the health club services to its 

members), Tenant negotiates for such right to operate-if no 

right to operate, then there is no consideration for the rent paid to 

Landlords. CP 255 ,r4. 

In consideration and exchange for Landlords' delivery of 

the Premises to Tenant and Tenants' use of the Premise and 

peaceful and quiet possession and enjoyment of the Premises 

(among other things), Tenant is to pay base monthly rent. 

CP 421 (Aurora Lease) §5; CP 623 (Alaska Lease) §5. 

Therefore, as understood and acknowledged by the parties 

from the outset, the sole purpose of the Leases was Tenant's use 

of each Premises for the operation of a health club, and Tenant 
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would not have executed the Leases or constructed the 

improvements if it did not have the right to use each respective 

Premises for the operation of a health club throughout the term 

of the Leases. CP 255 i!4; CP 862 ,rs. 

In short, Tenant simply did not agree to pay millions of 

dollars to build out the health clubs and then millions more in 

rent in the mere hope that it would continue to have the right to 

use the Premises for their intended purpose as health clubs. 

B. The COVID-19 Pandemic Made It Illegal for Tenant 
to Use the Premises. 

The parties' dispute has its roots in the COVID-19 

Pandemic. In their Answers, Landlords admitted the following 

facts: 

• [A national emergency declaration] was 
followed on March 16, 2020, by Governor 
Ins lee's order directing all non-essential 
businesses, including gyms and fitness centers, 
to immediately cease operating to prevent the 
perceived spread of COVID-19. 

• On March 23, 2020, Governor Inslee issued the 
Stay Home, Stay Healthy proclamation .... 
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• On May 1, 2020, Governor Inslee's Stay at 
Home, Stay Healthy Proclamation was extended 
until May 31, 2020 . . . . 

• On August 10, 2020, indoor clubs and gyms in 
certain parts of Washington, including King 
County, were finally permitted to operate . . . . 

• Governor Inslee ordered gyms and fitness 
centers in Washington to once again cease 
operating their business on November 17, 2020 
to prevent the perceived spread of COVID-19. 

• On January 5, 2021, Governor Inslee . . .  allowed 
gyms in certain parts of Washington, including 
King County, to operate on January 11, 2021 . . . . 

CP 178 (Alaska Landlord's Answer); CP 188 (Aurora 

Landlord's Answer). 1 

Hence, for two separate periods, from (i) March 17, 2020 

to August 9, 2020 ("First Closure Period") and (ii) 

November 16, 2020 to January 10, 2021 ("Second Closure 

1 Landlords admit "that state and/or local restrictions enacted in 
connection with, or response to the COVID-19 pandemic were 
out of the control of all parties to this action." CP 179 �35 
(Alaska Landlord's Answer); CP 189 �35 (Aurora Landlord's 
Answer). 
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Period") it was illegal for Tenant to use the entirety of the 

Premises for the Leases' stated purpose as health clubs. Id. 

C. The Parties Executed Lease Amendments During the 
First Closure Period. 

On March 17, 2020, Tenant gave Landlords notice that 

Tenant was excused from paying rent because of (inter alia) the 

"Force Majeure Event" of the govermnent mandated closures 

under the Leases. CP 261; CP 263. Consistent with the 

applicable Leases, Tenant proposed to Landlords to temporarily 

excuse the payment of rent but offered an extension of the Lease 

terms in proportion to the length of govermnent mandated 

closures. Id. 

Landlords, however, responded by demanding that Tenant 

pay rent in full, and filed eviction actions against Tenant. 

CP 409-10 ,rs. 

The parties ultimately resolved the eviction actions by 

executing (1) a "CR 2A Settlement Agreement" ("CR 2A 

Agreement") and (2) the "First Amendment to [Aurora] Retail 
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Lease," and the "Second Amendment to [Alaska] Retail Lease" 

(collectively, the "Amendments"). CP 981-84; 590-92; 594-96. 

The parties agreed in the CR 2A Agreement, which was 

related to the Amendments, 2 that the Amendments would not 

"constitute any admission . . .  as to the scope of liability": 

No Admission of Liability: Nothing herein shall 
constitute any admission as to any assertion, claim, 
or allegation made by any party, or as to the scope 
of liability. Tenant specifically denies any 
wrongdoing or liability, and this CR 2A Settlement 
Agreement is entered to resolve all claims amicably 
and does not imply or suggest in any way fault or 
wrongdoing. Landlord and Tenant agree that this 
CR 2A Settlement Agreement, and any and all 
associated negotiations, documents, discussions, 
shall not be deemed or construed by anyone to be 
an admission or evidence of any violation of any 
statute or law, or of any liability or wrongdoing by 
any party, or of the proper scope of liability under 
any statute or law, or of the truth of any of the claims 
or allegations in the Complaint. 

CP 982 ( emphasis added). 

In short, Tenant did not waive any rights in the CR 2A 

Agreement or the Amendments; rather, those agreements were 

2 See CP 965 �17-

1 1 



entered to resolve only the then-current unlawful detainer actions 

and address rent during the First Closure Period. 

D. This Petition Relates to the Enforcement of the Leases 
and Recovery of Rent Concerning the Second Closure 
Period. 

This petition only concerns the Second Closure Period. 

As discussed above, it is undisputed that the government's 

"restrictions" barred Tenant from operating at the Premises 

during the Second Closure Period. CP 179 ,T35; CP 189 ,T35. 

Nonetheless, Landlords demanded Tenant pay full rent allegedly 

due during the Second Closure Period (CP 231-32; CP 234-35) 

and commenced eviction proceedings. See CP 267-67; 270-71. 

To prevent eviction, Tenant was forced to pay Aurora 

Landlord $133,206.24 and Alaska Landlord $129,287.17, under 

protest, reserving all rights and remedies waiving none. Id. 

On January 15, 2021, Tenant filed complaints against 

Landlords. CP 1-24. In both actions, Tenant alleged, inter alia, 

declaratory judgment claims based on "whether Tenant's 

performance under the Lease was excused during the [Second] 
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Closure Period due to the Force Majeure Event of the 

government-mandated closures" (CP 10 ,-rss; CP 22 ,-rss) and 

"whether the intent and purpose of the Lease has been frustrated 

during the Closure Periods" (CP 10, ,-rs6; CP ,-rs6). 

On May 20, 2022, Tenant and Landlords filed cross­

motions for summary judgment. CP 195-220; CP 272-300. 3 

Landlords' motions sought summary judgment as to all of 

Tenant's claims. CP 277. 

On July 1, 2022, the trial court denied Tenant's motion for 

partial summary judgment and granted Landlords' motion for 

summary judgment. CP 922. 

In an unpublished opinion, Division I affirmed. 

3 Tenant's partial summary judgment motion sought narrow 
relief: that the trial court find that the FM Clause excused rent 
during the Second Closure Period, and award Tenant a return of 
the rent it paid under protest. CP 199. Tenant's petition does not 
concern relief sought by Tenant in its partial summary judgment 
motion. 
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V. ARGUMENT WHY REVIEW SHOULD BE 
GRANTED 

A. The Court Should Grant Review to Decide Whether 
Washington Should Adopt the Equitable Doctrine of 
Temporary Frustration of Purpose. 

This Court has adopted the equitable doctrine of 

frustration of purpose-specifically, Restatement (Second) of 

Contracts Section 265. See Washington State Hop Producers, 

Inc. Liquidation Trust v. Goschie Farms, Inc., 112 Wn.2d 694, 

696, 773 P.2d 70 ( 1989) (adopting Restatement (Second) of 

Contracts§§ 261 and 265); see also, e.g., Felt v. McCarthy, 130 

Wn.2d 203, 210, 922 P.2d 90 (1996) ("[Defendant's] frustration 

was not 'substantial' as required by section 265, comment a."). 

Applying this Court's jurisprudence under Section 

Restatement (Second) of Contracts Section 265, the Court of 

Appeals held that the doctrine of frustration did not apply 

because the Second Closure Period did not frustrate the purpose 

of 15 to 20 year leases and Tenant remained in possession of the 

Premises: 
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While we agree that Fitness could not operate 
a traditional health and fitness center during 
the second COVID-19 closure, the 2-month 
closure did not substantially frustrate the 
primary purpose of the 15 to 20-year leases. 
Moreover, as we explained in our review of an 
almost identical lease in Fitness I, Fitness 
remained in possession of the leased premises 
and use of the premises for ancillary purposes 
was left broadly to Fitness's business 
judgment. 

Decision at p. 12. 

But the Court of Appeals application of Restatement 

(Second) of Contracts Section 265 puts commercial tenants who 

assert that the purpose of their leases was temporarily frustrated 

in an impossible bind: they cannot withhold their rent and raise 

frustration as a defense against an eviction action; if they pay rent 

to preserve their interests and then seek to recover it in a separate 

action, their claims are barred because they remained in 

possession of leased premises. 

This petition, therefore, concerns issues of substantial 

public interest, because it provides an opportunity for the Court 

to consider whether to adopt the doctrine of temporary 
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frustration of purpose. As discussed below, Tenant respectfully 

requests the Court to accept review of the Decision for several 

reasons. 

1. Whether this Court Should Consider Adoption of 
Restatement (Second) of Contracts§§ 269,270, and 
272 is an Issue of Substantial Public Interest. 

Review provides an opportunity for the Court to consider 

adoption of Restatement (Second) of Contracts §§ 269, 270, and 

272 ( 1981), which concern temporary frustration of purpose. 

Under the doctrine of temporary frustration of purpose, 

frustration of purpose "that is only temporary suspends the 

obligor' s duty to perform" but the duty to perform resumes once 

the frustration ends. Restatement (Second) of Contracts § 269 

( 1981) ( emphasis added). 

Tenant expressly requested the Court of Appeals to adopt 

Restatement (Second) of Contracts§§ 269, 270, and 272. In fact, 

Landlords admit that the COVID-19 Pandemic temporarily 

frustrated the purposes of the Leases: "[T]he State's COVID 

restrictions amounted to a temporary restriction on [Tenant's] 
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ability to run a fitness facility, not a 'total' destruction of the 

leases." Respondents' Brief, p. 34 ( emphasis added). 

Yet the Court of Appeals, in the Decision, wholly ignored 

Tenant's request and Landlords' admission, and failed to discuss 

whatsoever why the doctrine of temporary frustration of purpose 

does or does not apply here. Instead, in a cursory footnote, the 

Court of Appeals simply declined to consider the temporary 

frustration of purpose doctrine: "Fitness asks us to adopt the 

doctrine of temporary frustration under Restatement (Second of 

Contracts § 269. We decline to do so." Decision at p. 13 n. 6 

(bold/italics/underline added). 

The implication of the Decision is that a Washington 

appellate court has decided sub silentio not to adopt the 

temporary frustration of purpose doctrine. Although the 

Decision is unpublished, under the realities of modem litigation, 

there is risk that trial courts will interpret the Decision as barring 

any consideration of the temporary frustration of purpose 

doctrine, to the detriment of future litigants and trial courts' 
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broad equitable powers and discretion to fashion equitable 

remedies. See MG. by Priscilla G. v. Yakima Sch. Dist. No. 7, 

_ Wn.2d _, 544 P.3d 460, 469 (2024) ("Trial courts have 

'broad discretionary power to fashion equitable remedies.' ") 

(quoting Borton & Sons, Inc. v. Burbank Props., LLC, 196 

Wn.2d 199, 206, 471 P.3d 871 (2020); Jespersen v. Clark Cty., 

199 Wn. App. 568, 582, 399 P.3d 1209 (2017) ("The court's 

equitable powers include the power to prevent the enforcement 

of a legal right that would otherwise result in an inequity under 

the circumstances."). 

Whether this Court adopts Restatement (Second) of 

Contracts §§ 269, 270, and 272 has implications not only for 

commercial tenants like Fitness who faced temporary restrictions 

on their leases, but also future litigants who may confront 

temporary unforeseen disruptions due to future force majeure 

events such as pandemics, fires, earthquakes, wars, and/or 

climate change threats. 
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Accordingly, adoption and application of the doctrine of 

temporary frustration of purpose would allow Washington courts 

to fashion an appropriate equitable remedy not only for Tenant 

but also for future similarly situated litigants. For example, with 

respect to Tenant, the trial court could have required Tenant to 

pay rent in proportion to space it would legally use and suspend 

rent for space that was illegal for Tenant to use. See, e.g., Proctor 

v. Huntington, 169 Wn.2d 491, 503, 238 P.3d 1117 (2010) 

("[T]the essence of the court's equity power ... is inherently 

flexible and fact-specific."); Vasquez v. Hawthorne, 145 Wn.2d 

103, 107, 33 P.3d 735 (2001) ("When equitable claims are 

brought, the focus remains on the equities involved between the 

parties."); Restatement (Second) of Contracts § 272(2) (1981) 

("In any case governed by the rules stated in this Chapter, if those 

rules together with the rules stated in Chapter 16 will not avoid 

injustice, the courl may grant relief on such terms as justice 

requires including protection of the parties' reliance interests.") 

( emphasis added). 
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2. Adopting Sections 269, 270, and 272 is Consistent 
with This Court's Long-Standing Practice of 
Relying on the Restatement (Second) of Contracts 
to "Regularize" Washington Contract Law for the 
Public's Benefit. 

Washington courts regularly rely on the Restatement 

(Second) of Contracts. As a leading treatise on Washington law 

explains, "[p]erhaps more than any other source within recent 

years, Washington courts have looked to the Restatement of 

Contracts for guidance in formulating and applying basic law of 

contracts." David K. De Wolf, et. al., 25 Wash. Prac., Contract 

Law and Practice§ 1. 18 (3d ed. 2014); see also Eastlake Constr. 

Co., Inc. v. Hess, 102 Wn.2d 30, 46, 686 P.2d 465 ( 1984) 

(adopting§§ 347 and 348); Storti v. Univ. of Wash., 181 Wn.2d 

28, 38, 330 P.3d 159 (2014) (adopting § 45); Ducolon Mech., 

Inc. v. Shinstine/Forness, Inc., 77 Wn. App. 707, 711-12, 893 

P.2d 1127 ( 1995) (adopting§ 374); Young v. Young, 164 Wn.2d 

477, 487-88, 191 P.3d 1258 (2008) (adopting§ 371); Greaves v. 

Medical Imaging Sys., Inc., 124 Wn.2d 389, 398, 879 P.2d 276 

( 1994) (adopting § 90); Seafirst Ctr. Ltd. P 'ship v. Kargianis, 
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Austin & Erickson, 73 Wn. App. 471, 477, 866 P.2d 60 ( 1994) 

(adopting § 295), ajfd sub nom. Seafirst Ctr. Ltd. P 'ship v. 

Erickson, 127 Wn.2d 355, 898 P.2d 299 ( 1995); Adler v. Fred 

Lind Manor, 153 Wn.2d 331, 346, 103 P.3d 773 (2004) (adopting 

§ 208).4 

As far as Tenant is aware, no Washington appellate court 

has affirmatively adopted Restatement (Second) of Contracts 

§§ 269, 270, and 272. The Court should accept review so that it 

may determine whether to adopt or decline equitable doctrines 

that are likely to be needed to address future disputes. 

Moreover, Washington should join other non-Washington 

appellate courts that have adopted Restatement (Second) of 

Contracts § 269. See, e.g., Le Fort Enters., Inc. v. Lantern 18, 

4 Accord Baffin Land Corp. v. Monticello Motor Inn, Inc., 70 
Wn.2d 893, 899, 425 P.2d 623 ( 1967) (adopting "most 
significant relationship" choice of law rule for contract cases, 
relying on (then-draft) Restatement (Second) Conflict of Laws 
§ 332; rejecting "lex loci contractus" rule and explaining that 
"lex loci contractus is an unfortunately outstanding example of a 
rule which, in our modern multistate commercialism, has 
outlasted any use/ ulness it may ever have had, if it ever had 
any") ( emphasis added). 
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LLC, 199 N.E.3d 1257, 1272 (Mass. 2023) (recognizing 

temporary frustration of purpose); Maudlin v. Pac. Decision Scis. 

Corp., 137 Cal. App. 4th 1001, 1017, 40 Cal. Rptr. 3d 724 (2006) 

("The obligation to perform is not excused or discharged by a 

temporary impossibility-it is merely suspended-unless the 

delayed performance becomes materially more burdensome or 

the temporary impossibility becomes permanent. . . . California 

law on temporary impossibility mirrors the Restatement Second 

of Contracts, section 269."); Nash v. Bd. of Ed. , Union Free Sch. 

Dist. No. 13, Town of Islip, 38 N.Y.2d 686, 689, 345 N.E.2d 575 

( 1976) (citing Section 289 of Tentative Draft 9 which is now 

Section 269; holding "[t]his is because the giving of notice by 

that date, although not literally impossible, would have been 

frustrative of the notice provisions of the collective agreement 

and of the statutory purpose in extending petitioner's probation, 

and thus contrary to his benefit."). 
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B. Accepting Review Would Allow the Court to Update 

Precedent Concerning Equitable Doctrines. 

Accepting review would allow the Court to update 

precedent concerning equitable doctrines. For example, Felt v. 

McCarthy, 130 Wn.2d 203, 922 P.2d 90 ( 1996), is the most 

recent case from this Court concerning the frustration of purpose 

doctrine-i.e., Restatement (Second) of Contracts§ 265 ( 1981). 

Felt was issued nearly 30 years ago. 

The frustration of purpose doctrine has also been 

addressed by this Court in Washington State Hop Producers, 

Inc., Liquidation Tr. v. Goschie Farms, Inc., 112 Wn.2d 694, 773 

P.2d 70 (1989) and Weyerhaeuser v. Stoneway Concrete, Inc., 96 

Wn.2d 558, 637 P.2d 647 ( 1981). That is to say, in opinions that 

are over 30 and 40 years old. 

The Court of Appeals' mechanical application of 

Washington Hop Producers and Felt demonstrates why this 

Court should accept review. For example, the Court of Appeals' 

holding that the frustration of purpose doctrine was inapplicable 

was partly predicated on the fact that Tenant "remained in 
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possession of the leased premises .... " Decision at p. 12. 

However, if Tenant had not paid rent, it would have been evicted 

and lost its substantial investment made at the Premises-i.e., 

millions of dollars it paid to build out the health clubs. Staying 

in possession also benefitted Landlord, as once the restrictions 

were lifted and Tenant was legally able to operate again, it 

immediately began paying rent. Had Tenant vacated, Landlord 

would have been left with a vacant 40,000 square foot building 

and no rental stream. Yet, paying rent and remaining in 

possession of Premises penalized Tenant under the Decision's 

analysis of application of the frustration of purpose doctrine. In 

other words, because of gaps in the frustration of purpose 

framework, Fitness was unfairly subject to a Catch-22. 

Accepting review would allow the Court to fill gaps by revisiting 

the decades-old case law addressing the frustration of purpose 

doctrine. 

In addition, the Court of Appeals refused to consider 

whether to adopt the temporary frustration of purpose doctrine 

24 



and instead held that the Leases were "not substantially 

frustrated" because Tenant could supposedly sell "healthy and/or 

natural foods [] as well as the sale of exercise and/or health 

related videos and/or DVDs ...  " Decision at pp. 12-13 (emphasis 

added). But, as the record shows, the Premises were built out 

specifically for the purpose of operating full-service fitness 

facilities, equipped with pools, locker rooms, and other 

specialized amenities, and the selling of food or videos was only 

permitted as an ancillary use to a health club-it was illegal to 

operate a health club during the COVID-19 Pandemic. CP 483; 

CP 702. 

Thus, regardless of whether the Court ultimately 

recognizes temporary frustration of purpose, accepting review 

here will provide the Court with a rare opportunity to consider 

and clarify application of the frustration of purpose doctrine 

under contemporary circumstances, to guide Washington courts 

and litigants in the coming years. See Baffin, 70 Wn.2d at 898 

("Too often courts justify decisions simply by stating in effect, 
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as Justice Holmes observed, '(s)o it was in the time ofHenry IV.' 

Holmes made the further observation that: * * * (J)ust as the 

clavicle in the cat only tells of the existence of some earlier 

creature to which a collarbone was useful, precedents survive in 

the law long after the use they once served is at an end and the 

reason for them has been forgotten. The result of following 

them must often be failure and confusion from the merely logical 

point of view. HOLMES, THE COMMON LAW 35 ( 1881)." 

( emphasis added). 

VI. CONCLUSION 

For the above reasons, Tenant respectfully requests that 

this Court accept review of the narrow question on whether the 

temporary frustration of purpose doctrine should be adopted or 

not. 
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3/25/2024 

Court of Appeals 
D iv ision I 

State of Wash ington 

IN THE COURT OF APPEALS OF THE STATE OF WASHINGTON 

F ITN ESS I NTERNATIONAL, LLC , a 
Cal iforn ia l im ited l iab i l ity company, 

Appel lant ,  

V .  

1 35th AN D AURORA LLC , a 
Wash ington l im ited l iab i l ity company, 

Res ondent .  
F ITN ESS I NTERNATIONAL, LLC , a 
Cal iforn ia l im ited l iab i l ity company, 

Appel lant ,  

V .  

3922 SW ALASKA, LLC ,  a 
Wash ington l im ited l iab i l ity company, 

Res ondent .  

No.  84333-8- 1 

D IVIS ION ONE  

U N P U BL ISHED OP IN ION 

MANN ,  J .  - On March 1 6 , 2020 , Governor Jay l nslee issued the fi rst of severa l 

pub l ic  hea lth orders d i rect ing a l l  nonessent ia l bus i nesses , i nc lud ing gyms and fitness 

centers ,  to immed iate ly cease operati ng to prevent the spread of the 20 1 9  novel 

coronav i rus (COVI D- 1 9) .  Wh i le the i n it ia l  closure was l ifted in August 2020 ,  a second 

closure occu rred between November 2020 and January 202 1 . 
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As a resu lt of the closure ,  F itness I nternational  LLC (F itness) , sued two of its 

Seattle land lords for breach of lease . F itness appeals the tria l  cou rt's summary 

j udgment d ism issal of its cla ims .  We affi rm . 

A 

F itness owns and operates LA F itness hea lth and fitness cl ubs across the nation .  

I n  2005 ,  F itness entered i nto a 1 5-year lease of property located at 1 35th and Au rora 

Avenue North i n  Seattle owned by 1 35th and Au rora LLC (Au rora LLC ,  Au rora lease) . 1 

F itness occup ied and began operat ing a fitness center at the Au rora property on 

December 3 1  , 2007 . 

I n  20 1 2 , F itness entered i nto a 20-year lease of property on 39th Avenue SW in  

Seattle , owned by  3922 Alaska LLC (Alaska LLC , Alaska lease) (co l lective ly, the 

leases) . 2 F itness occup ied and began operat ing a fitness center at the Alaska property 

on May 1 5 , 20 1 5 .  

Parag raph 1 . 9 of the Au rora lease provides that F itness's " i n it ia l  uses" of the 

prem ises "sha l l  be for the operation of a hea lth cl ub  and fitness faci l ity , "  together with 

"anci l la ry" uses such as a pro shop se l l i ng appare l  and fitness re lated items,  vitam in  and 

nutritiona l  supp lement sales , and food and beverage service for members .  U nder 

parag raph 8 . 1 ,  F itness was requ i red to put the prem ises to th is " i n it ia l  uses" for one day. 

1 The Au rora lease a lso a l lowed for th ree separate options to extend the term of  the lease 
for th ree consecutive five-year terms .  
2 The Alaska lease a lso a l lowed for th ree separate options to extend the term of  the lease 
for th ree consecutive five-year terms .  
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After the requ i red one-day i n it ia l  use , F itness was free , subject to some restrict ions ,  to 

put the prem ises to any other lawfu l use .  

Parag raph 1 . 9 of the Alaska lease s im i larly provides that F itness's "primary uses" 

of the prem ises "sha l l  be for the operation of a hea lth cl ub  and fitness fac i l ity , "  together 

with "anci l la ry" uses such as a pro shop se l l i ng appare l  and fitness re lated items,  

vitam in  and nutrit iona l  supp lement sales , and food and beverage service ( incl ud i ng the 

sale of hea lthy and/or natu ra l  foods) . U nder the Alaska lease , F itness was requ i red to 

operate the premises for the "primary uses" for a period of 60 consecutive months .  

After the i n it ia l  period F itness was free , subject to some restrict ions ,  to put the prem ises 

to any other lawfu l use. 

U nder both leases , F itness is requ i red to pay month ly rent "without demand , 

deduct ions ,  set-offs or countercla ims . "  

Both leases conta in  a lmost identical "force majeure" c lauses . The Au rora lease 

provides:  

22 . 3  FORCE MAJ E U RE .  If e i ther party is de layed or h i ndered i n  or  
prevented from the performance of any act requ i red hereunder because of 
stri kes , lockouts , i nab i l ity to procu re labor or materia ls ,  fa i l u re of power, 
restrictive Laws , riots , i nsu rrection ,  war, fi re ,  severe and abnormal 
i nclement weather or  other casua lty or  other reason of a s im i lar  or  
d iss im i lar  natu re beyond the reasonable contro l  of the party de layed , 
fi nancia l  i nab i l ity excepted (any "Force Majeure Event") , performance of 
such act sha l l  be excused for the period of the Force Majeure Event, and 
the period for the performance of such act sha l l  be extended for an 
equ ivalent period . Delays or fa i l u res to perform resu lt ing from lack of funds 
or which can be cu red by the payment of money shal l  not be Force 
Majeure Events .  3 

3 The Alaska LLC Lease provides: 

I f  either party is de layed or h i ndered i n  or prevented from the performance of any act 
requ i red hereunder because of stri kes , lockouts ,  i nab i l i ty to procu re labor or mater ia ls ,  
retraction by any Governmenta l  Authority of the Bu i ld i ng  Permit once it has a l ready been 
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B 

On March 1 6 , 2020 , Governor l nslee issued the fi rst of severa l pub l ic  hea lth 

orders d i rect ing a l l  nonessential bus i nesses , inc lud ing gyms and fitness centers , to 

immed iate ly cease operat ing to prevent the spread of the COVI D- 1 9 vi rus (COVI D- 1 9 

closure) . On August 1 0 , 2020 ,  the State perm itted i ndoor cl ubs and gyms to operate 

under restricted gu ide l i nes . Another COVI D- 1 9 closure occu rred from November 1 7 , 

2020 to January 1 0 , 202 1 . It is und isputed that du ring these closure periods ,  it was 

i l legal for F itness to operate an i n-person fitness cl ub .  See F itness I ntl LLC v. Nat' I 

Reta i l  Props . ,  LP ,  25 Wn . App .  2d 606 , 6 1 1 ,  524 P . 3d 1 057 (F itness I ) ,  review den ied , 1 

Wn .3d 1 020 (2023) . 

Fol lowing the fi rst closure ,  the parties amended both leases to add ress rent 

abatement and deferra l (the amendments) . Au rora LLC and Alaska LLC (co l lective ly 

land lords) ag reed to defer rent or  portions of rent for Apri l ,  May, and J une 2020 ,  and to 

abate 50 percent of the rent for August and September 2020 .  The amendments also 

provided the fo l lowing , " [e]xcept as set forth i n  Sect ions 2 and 3 above , Tenant sha l l  

conti nue to pay a l l  ob l igations under the Lease as and when d ue . "  

issued , fa i l u re of power, restrictive laws , riots , i nsu rrection ,  war, fi re ,  i nclement weather or 
other casua lty or other reason of a s im i lar or d iss im i lar natu re beyond the reasonable 
control of the party de layed , fi nancia l  i nab i l ity excepted (each , a " Force Majeure Event" } ,  
subject to  any l im itat ions express ly set forth e lsewhere i n  th is  Lease , performance of 
such act sha l l  be excused for the period of de lay caused by the Force Majeure Event and 
the period for the performance of such act sha l l  be extended for an equ ivalent period 
( i ncl ud i ng  de lays caused by damage and destruction caused by such Force Majeure 
Event) . Delays or fa i l u res to perform resu lti ng from lack of funds or which can be cured 
by the payment of money sha l l  not be Force Majeure Events .  Force Majeure Events 
sha l l  also inc lude ,  as app l ied to performance of Tenant's acts , h i nd rance and/or de lays i n  
the performance o f  Tenant's Work or Tenant obta i n i ng  certificates o f  occupancy or  
compl iance for the Premises by reason of  any of  the fo l lowing :  ( i )  any work performed by 
Land lord in or about the Prem ises from and after Del ivery ( i nc lud i ng ,  but not l im ited to , 
the completion of any items of Land lord 's  Work rema in ing  to be completed) ;  and/or ( i i )  
the existence of  Hazardous Substances i n  the Premises not  i n trod uced by Tenant .  

-4-
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I n  January 202 1 , F itness sued the land lords assert ing breach of contract for ( 1 ) 

b reached representations ,  warranties , and covenants of use and qu iet enjoyment, (2) 

fa i l i ng to cred it F itness for rent paid d u ring the closures , and (3) not proport ionate ly 

abating rent du ring the closures . F itness also sought a declaratory j udgment that, 

among other th ings ,  it has no ob l igat ion to pay rent d u ring the government mandated 

closures . The tria l  court g ranted the land lords' motion to conso l idate the cases . 

I n  cross motions for summary j udgment ,  F itness argued that the force majeure 

clause i n  the leases excused payment of rent for the second closure period . The 

land lords argued that the ob l igat ion to pay rent was not excused by the force majeure 

clause nor by frustrat ion of pu rpose or imposs ib i l ity .  The land lords also asserted that by 

executi ng the amendments , F itness waived its rig ht to c la im that its ob l igation to pay 

rent was excused . The tria l  cou rt entered summary j udgment in favor of the land lords 

and d ism issed F itness's cla ims .  

F itness appeals ,  chal leng ing on ly its requ i rement to pay rent du ring the second 

COVI D- 1 9 closure .  

I I  

This is a n  appeal from a n  order g rant i ng summary j udgment .  Our  review is de 

novo , and we engage in  the same inqu i ry as the tria l  cou rt .  Young v .  Key Pharms . ,  I nc . , 

1 1 2 Wn .2d 2 1 6 , 226 , 770 P .2d 1 82 ( 1 989) . Summary j udgment is appropriate when 

there is no genu ine issue of mater ia l  fact and the moving party is entit led to judgment as 

a matter of law. CR 56(c) ; Young. 1 1 2 Wn .2d at 225 .  We construe the evidence and 

reasonable i nferences i n  the l i ght most favorab le to the nonmoving party . Strauss v .  

Premera B lue Cross , 1 94 Wn .2d 296,  300 , 449 P . 3d 640 (20 1 9) .  
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"The i nterpretat ion of a lease is a question of law that th is cou rt reviews de novo . "  

Bel levue Square, LLC v.  Whole Foods Mkt. Pac. Nw. , I nc . , 6 Wn . App .  2d 709 , 7 1 6- 1 7 ,  

432 P . 3d 426 (20 1 8) .  Our  pr imary goal i s  to determ ine the parties' i ntent. Berg v .  

H udesman ,  1 1 5 Wn .2d 657 ,  663 ,  80 1 P .2d 222 ( 1 990) . We determ ine the parties' 

i ntent by "focus ing on the objective man ifestation of the parties in the written contract . "  

Bel levue Square, LLC , 6 Wn . App .  2d at 7 1 6  (citi ng Hearst Commc' ns, I nc. v. Seattle 

Times Co . ,  1 54 Wn .2d 493 ,  503 , 1 1 5 P . 3d 262 (2005)) . "Thus ,  when i nterpret ing 

contracts , the subjective i ntent of the parties is genera l ly i rre levant if the i ntent can be 

determ ined from the actual  words used . "  Hearst, 1 54 Wn .2d at 503-04 , 1 1 5 P . 3d 262 . 

"A contract shou ld be construed as a whole and , if reasonably poss ib le ,  i n  a way that 

effectuates a l l  of its provis ions . "  Bel levue Square ,  6 Wn . App .  2d at 7 1 7 , 432 P . 3d 426 

( i nternal quotat ion marks om itted) .  

A 

F itness argues fi rst that the tria l  cou rt erred i n  d ism iss ing its c la ims because 

under the leases' force majeure clauses , rent was excused du ring government­

mandated closure periods .  F itness contends that the COVI D- 1 9 closures were 

" restrictive laws" that " h i ndered" or  "prevented" it from perform ing a requ i red act :  

operate a hea lth and fitness fac i l ity .  Wh i le we ag ree that the COVI D- 1 9 closures were 

" restrictive laws , "  F itness's argument that the closure excused its duty to pay rent fa i l s .  

Aga i n ,  the force majeure clauses provide ,  i n  re levant part 

If either party is de layed or h i ndered i n  or  prevented from the performance 
of any act requ i red hereunder because of . . .  restrictive Laws . . .  or  other 
reason of a s im i lar  or  d iss im i lar  natu re beyond the reasonable contro l  of 
the party de layed , fi nancia l  i nab i l ity excepted (any "Force Majeure Event") , 
subject to any l im itat ions expressly set forth e lsewhere i n  th is Lease , 
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performance of such act sha l l  be excused for the period of the Force 
Majeure Event ,  and the period for the performance of such act sha l l  be 
extended for an equ ivalent period . Delays or fa i l u res to perform resu lt ing 
from lack of funds or which can be cu red by the payment of money sha l l  
not be Force Majeure Events .  

U nder its p la i n  terms ,  the force majeure clause sets for th ree requ i rements for its 

i nvocation :  ( 1 ) a party fa i led to perform an "act" ; (2) performance of the act was 

" requ i red" under the lease ; and (3) the fa i l u re to perform the requ i red act was 

caused by a " restrictive law" or other event l isted in the force majeure clause . 

F itness focuses its argument on the leases' requ i red act of operati ng a hea lth 

cl ub  and fitness fac i l ity .  But in add it ion to the requ i red act of operat ing a hea lth and cl ub  

and  fitness fac i l ity ,  t he  lease also separate ly requ i red F itness to  pay month ly rent 

"without demand , deductions ,  set-offs or countercla ims . "  Wh i le the COVI D- 1 9 closures 

proh ib ited the operation of an in-person hea lth cl ub  and fitness fac i l ity , noth ing in the 

COVI D- 1 9 closures proh ib ited F itness from payi ng the rent requ i red under the lease . 

To the contrary ,  parag raph 5 . 3  of the leases expressly states : 

Throughout the Term of th is Lease , except as specifica l ly provided i n  th is 
Lease or any exh ib it attached hereto and subject to Tenant's M in imum 
Rent ob l igations commencing on the  Rent Commencement Date as  set 
forth in Sect ion 5 . 1 above , Tenant sha l l  pay to Land lord ,  without demand , 
deduct ions ,  set-offs or countercla ims ,  the "Rent" , which is hereby defi ned 
as the sum of the M in imum Rent and al l Add it ional  Rent . . .  when and as 
the same sha l l  be d ue and payable hereunder .  

(Emphasis added . )  Nowhere i n  the lease does it specifica l ly provide that rent is 

excused i n  the event of a force majeure event. I ndeed , the force majeure clause 

excepts "financia l  i nab i l ity" from the l ist of force majeure events and then expressly 

states that "Delays or fa i l u res to perform resu lt ing from [a] lack of funds or which can be 

cu red by the payment of money sha l l  not be a Force Majeure Event[] . "  
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I n  contrast with the force majeure clause, other c lauses in  the leases do 

specifica l ly provide for nonpayment of  rent . For  example ,  i n  the Alaska lease , F itness's 

requ i rement to pay rent is abated or red uced if the land lord causes a red uct ion or 

e l im i nat ion of uti l ity services : 

Notwithstand ing anyth ing to the contrary conta i ned i n  th is Lease , i n  the 
event of any fa i l u re ,  i nterruption or reduction in any uti l ity service d ue to 
the neg l igence or wi l lfu l m iscond uct of Land lord ,  its agents ,  employees or 
contractors , which fa i l u re ,  i nterruption or reduct ion renders the Prem ises 
who l ly or  partia l ly untenable for the reasonable operation of Tenant's 
bus i ness there in  for a period of twenty-four  (24) consecutive hours after 
notice thereof to Land lord ,  Rent sha l l  thereafter abate du ring such period 
of untenab i l ity in proport ion to the deg ree to which Tenant's use of the 
Prem ises is impa i red . 

Because the leases do not specifica l ly excuse the d uty to pay rent du ring a force 

majeure event, the ob l igat ion to pay rent under parag raph 5 . 3  contro ls .  

F itness argues that the fundamenta l pu rpose of the lease is for F itness to pay 

rent in exchange for operati ng a hea lth cl ub  and fitness center .  F itness fa i l s ,  however, 

to point to p la in  language in the leases stat ing that payment of rent is conti ngent on 

operating an i n-person hea lth cl ub  and fitness fac i l ity .  But even if F itness is correct, the 

force majeure clause does not protect F itness's choice to operate in -person fitness 

faci l it ies . I nstead , the force majeure clause on ly protects F itness from the "performance 

of any act requ i red" under the lease . (Emphasis added . )  U nder the p la in  language of 

the leases , F itness was not requ i red to operate a hea lth cl ub  and fitness fac i l ity d u ring 

the second COVI D- 1 9 closure .  

U nder parag raph 8 . 1 of t he  Alaska lease , F itness was requ i red to  conduct the 

"pr imary uses" for a period of 60 consecutive months .  F itness occup ied and began 

operating a fitness center at  the Alaska property on May 1 5 , 20 1 5 .  Thus ,  by May 2020,  
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F itness's requ i red "act" of operat ing the "primary uses" had exp i red . S im i larly, u nder 

parag raph 8 . 1 of the Au rora lease , F itness was on ly requ i red to operate the identified 

" i n it ia l  uses" of the prem ises for one day. F itness's requ i rement to operate the Au rora 

lease's i n it ia l  uses also had exp i red prior to the second COVI D- 1 9 closure .  

Because F itness was not requ i red to  operate a hea lth cl ub  and  fitness center 

d u ring the second COVI D- 1 9 closure ,  and because the force majeure event d id not 

make it i l legal or  imposs ib le to pay rent , the force majeure provis ion does not excuse 

F itness from the payment of rent du ring second COVI D- 1 9 closure .  

B 

F itness also argues that the tria l  cou rt erred i n  conclud ing  that the land lords had 

not breached the leases' express covenants of qu iet enjoyment. We d isag ree . 

F itness fi rst poi nts to the fo l lowing nearly identical language in  parag raph 1 . 9 of 

the leases . Parag raph 1 . 9 of the Alaska lease provides,  i n  re levant part :  

Land lord hereby represents , warrants and covenants to Tenant that 
Tenant's operation of bus i ness from the Prem ises for Tenant's Pr imary 
Uses does not and wi l l  not v io late any ag reements respect ing exclus ive 
use rig hts or restrict ions on use with i n  the Project or any port ion thereof. [41 

We ag ree with the tria l  cou rt that the State's enactment of COVI D- 1 9 closures 

does not constitute a breach of the quoted port ion of parag raph 1 . 9 .  The COVI D- 1 9 

closures were not "an ag reement" or  "exist ing lease" " respect ing exclus ive use rig hts or 

restrict ions with i n  the Project . "  The COVI D-1 9 closures were instead acts of the 

4 The Au rora lease provides:  

Land lord hereby represents and warrants to Tenant that the operation of bus iness from 
the Premises for Tenant's I n it ia l  Uses wi l l  not v io late any existi ng leases respect ing 
exclus ive use rig hts or restrict ions on use with i n  the Project or any portion thereof. 
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executive branch of the State of Washington. Moreover, the COVI D-1 9 closures did not 

concern "the Project," but al l  health clubs across the State of Washington. 

Fitness points also to the fo llowing sentence in paragraph 1 .9 of the Alaska lease 

(but not included in the Aurora lease): 

Tenant shall have the right throughout the Term to operate the Premises 
or any portion thereof, for uses permitted under the Lease. 

But this portion of paragraph 1 .9 cannot be read to impose an obligation on the landlord 

relating to any government orders, or guarantee that the government wil l never prohibit 

or restrict the type of business Fitness operates. Moreover, even if this portion of 

paragraph 1 .9 was read as some sort of warranty, the warranty would only cover "uses 

permitted under the Lease."  But under paragraph 8.3(3)(e) of the Alaska lease, Fitness 

covenanted that it would "not use or allow the Premises to be used for any il legal 

purposes." Because operating a health and fitness center was il legal during the 

COVI D-1 9 closures, the use was not "permitted under the Lease ." 

Fitness next argues that the landlords breached the representation, warranty, 

and covenant in paragraph 2.2(b) of the leases to peaceful and quiet enjoyment. 

Paragraph 2.2(b) provides: 

Landlord, hereby represents, warrants, and covenants to Tenant that: 

Landlord has good and insurable title to the Premises in fee simple, free 
and clear of al l  tenancies, covenants, conditions, restrictions, 

encumbrances and easements which might prevent or adversely affect the 
use of the Premises by Tenant for the I nitial Uses, or disturb Tenant's 
peaceful and quiet possession and enjoyment thereof, and that there are, 

and will be at the Commencement Date no unrecorded or inchoate liens 
affecting the Premises. Landlord agrees to defend said title and 
represents and warrants that, so long as Tenant fulfills the material 

covenants and conditions of this Lease required by Tenant to be kept and 
performed, Tenant shall have, throughout the entire Term and any 
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extens ions and renewals hereof, peacefu l and qu iet possess ion and 
enjoyment of the Prem ises without any eject ion by Land lord or by any 
other person by, th rough or under Land lord .  

Aga i n ,  we ag ree with the tria l  cou rt that parag raph 2 .2 (b) concerns the va l id ity of 

the land lord 's  tit le to the prem ises , and guarantees that F itness has a rig ht to peacefu l 

and qu iet possess ion "without any eject ion by Land lord or by any other person by, 

th rough or under Land lord . "  But F itness does not a l lege that either land lord lacked 

good tit le ,  or that there were restrict ions in p lace , when the leases were s ig ned . The 

State's temporary COVI D- 1 9 closure was not a restrict ion on tit le ,  and was not an act ion 

by, th rough ,  or  under the land lords-it was an act ion by state government .  

The tria l  cou rt d id not err i n  d ism iss ing F itness's c la ims that the land lords were in 

breach of parag raphs 1 . 9 or  2 . 2  of the leases . 

1 1 1  

F itness argues that the tria l  cou rt erred by g rant i ng summary j udgment and 

d ism iss ing its c la ims for equ itab le re l ief under the doctri nes of frustrat ion of pu rpose , 

imposs ib i l ity , and/or impracticab i l ity .  We d isag ree . 

'" [W]hether equ itab le re l ief is appropriate is a question of law that we review de 

novo . "' F itness I ,  25 Wn . App .  2d at  6 1 8 (quoti ng Borton & Sons,  I nc .  v .  Bu rbank Props, 

LLC , 1 96 Wn .2d 1 99 , 207 , 47 1 P . 3d 87 1 (2020)) . 

A 

The doctri ne of "d ischarge by superven ing  frustrat ion" is recited i n  Restatement 

(Second) of Contracts § 265 (Am . L .  I nst . 1 98 1 ) :  

"Where ,  after a contract i s  made ,  a party's pr inc ipa l  pu rpose is 
substantia l ly frustrated without h is fau lt by the occu rrence of an event the 
non-occu rrence of which was a basic assumption on which the contract 
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was made ,  h is rema in ing  d uties to render performance are d ischarged , 
u n less the language or the c i rcumstances i nd icate the contrary . "  

Wash .  State Hop Producers, I nc . ,  L iqu idation Tr .  v .  Gosch ie Farms, I nc . , 1 1 2 Wn .2d 

694 , 700 , 773 P .2d 70 ( 1 989) . U nder the Restatement, "the pu rpose that is frustrated 

must have been a pr inc ipa l  pu rpose of that party in making the contract . . .  without 

[wh ich] the transact ion wou ld make l itt le sense . "  RESTATEMENT (SECOND) OF CONTRACTS 

§ 265 cmt. a. See also Wash . State Hop Producers ,  1 1 2 Wn .2d at 700 . Performance is 

not excused un less the pu rpose is "substant ia l ly frustrated . "  Felt v. McCarthy, 1 30 

Wn .2d 203 ,  207 , 922 P .2d 90 ( 1 996) . " I t  is not enough that the transact ion has become 

less profitab le for the affected party or even that [ it] wi l l  susta in  a loss . "  Felt, 1 30 Wn .2d 

at 208.  

Wh i le we ag ree that F itness cou ld not operate a trad it iona l  hea lth and fitness 

center d u ring the second COVI D- 1 9 closure ,  the 2-month closure d id not substantia l ly 

frustrate the pr imary pu rpose of the 1 5  to 20-year leases . Moreover, as we exp la i ned in  

our  review of  an a lmost identical lease i n  F itness I ,  F itness remained i n  possess ion of 

the leased prem ises and use of the prem ises for anci l lary pu rposes was left broad ly to 

F itness's bus iness j udgment .  

Sect ion 9 . 1 also l ists more than a dozen poss ib le anci l lary uses that 
F itness I nternat ional  can conduct ,  i nc lud ing se l l i ng appare l ,  wel l be ing 
services , vitam ins ,  and food and beverages . Use of the prem ises for 
anci l lary pu rposes is left broad ly to F itness l nternationa l 's bus i ness 
j udgment .  

F itness I ,  25 Wn . App .  2d at 620 .  Here ,  l i ke F itness I ,  parag raph 1 . 9 of the Alaska lease 

authorized use of the leased prem ises for a long l ist of anci l lary uses , " i nc lud ing , but not 

l im ited to , . . .  food and beverage service ( incl ud i ng the sale of hea lthy and/or natu ra l  
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foods) , as wel l  as the sale of exercise and/or hea lth re lated videos and/or DVDs and 

other re lated electron ic  med ia items . "5 

A lease is not substantia l ly frustrated if the lease a l lows the tenant flexib i l ity i n  its 

use of the prem ises . F itness I ,  25 Wn . App .  2d at 622 . The tria l  court d id not err i n  

d ism iss ing F itness's frustrat ion of pu rpose cla im . 6 

B 

"The doctri ne of imposs ib i l ity and impracticab i l ity d ischarges a party from 

contractua l  ob l igations when a basic assumption of the contract is destroyed and such 

destruct ion makes performance imposs ib le or  impractica l ,  p rovided the party seeking 

re l ief does not bear the r isk of the unexpected occu rrence . "  Tacoma Northpark, LLC v.  

NW, LLC , 1 23 Wn . App .  73 ,  8 1 , 96 P . 3d 454 (2004) . "The mere fact that a contract's 

performance becomes more d ifficu lt or  expens ive than orig ina l ly ant ic ipated , does not 

j ustify sett ing it aside . "  L iner v. Armstrong Homes of Bremerton, I nc . , 1 9  Wn . App .  92 1 ,  

926 , 579 P .2d 367 ( 1 978) . 

I n  F itness I ,  imposs ib i l ity d id not d ischarge performance because : 

F itness I nternat ional  sti l l  occup ied the prem ises , cou ld conduct anci l lary 
uses i nc lud ing , but not l im ited to , conduct ing on l i ne  classes , and se l l i ng 
take-away food , or  otherwise a lter its bus i ness , and conti n ue operations .  
The prem ises was not destroyed nor was F itness l nternationa l 's exc lus ive 

5 S im i lar ly , parag raph 1 . 9 of the Au rora lease provides: 

Tenant may use port ions of the Premises for uses anc i l lary to a hea lth club and fitness 
fac i l ity, i ncl ud i ng ,  but not l im ited to , a pro shop (sel l i ng  appare l  and fitness re lated items} , 
physica l  therapy center, sports med ici ne ,  we ight  loss advis ing and n utrit iona l  cou nsel i ng  
and re lated prog rams,  therapeutic massage ,  swim lessons ,  racquetba l l  lessons ,  tann i ng  
salon ,  j u ice bar, vitam in  and nutritiona l  supp lement sales, ATM mach ines, vend ing  
mach ines ,  ch i ld  care faci l ity for members and food and beverage service for members .  

6 F itness asks us to adopt the doctri ne of  temporary frustrat ion under  Restatement (Second) of 
Contracts § 269. We decl i ne to do so. 
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possess ion and use d istu rbed . The temporary pub l i c  hea lth closure orders 
l im ited F itness l nternationa l 's  use of the prem ises , but that is not sufficient .  

25 Wn . App .  2d at 623 . 

S im i larly, here ,  F itness occup ied the properties , cou ld conduct anc i l lary uses , or  

otherwise a lter its bus iness . The properties were not destroyed nor was F itness's 

exclus ive possess ion and use d istu rbed . Because F itness's performance was on ly 

l im ited and not made imposs ib le or  impracticab le ,  F itness is not d ischarged from its 

contractua l  ob l igat ion to pay rent . 7 The tria l  cou rt d id not err in d ism iss ing F itness's 

imposs ib i l ity c la im .  

We affi rm . 

WE CONCUR:  

7 Because we affi rm the tria l  cou rt's d ism issal o f  F itness's cla ims ,  we do not reach the 
issue of whether, by executi ng the amendments , F itness wa ived its rig ht to d ispute rent 
du ri ng  the second closure period . 
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